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STUDENTS MUST ANSWER ALL QUESTIONS IN THIS EXAMINATION PAPER 


Question 1 — Alternative Dispute Resolution (ADR) (20 marks) 


In a paper delivered at the LEADR & IAMA Conference on 7 September 2015, Justice 
Robert McDougall of the Supreme Court of New South Wales said: 


‘So what future for the relationship between courts and ADR in Australia? Clearly, the two 
systems are now inextricably linked, but not just linked: we need one another. As | have 
said, the courts would be completely overrun within weeks if ADR were to cease. By the 
same token, even according to its staunchest advocates, ADR is not a complete panacea to 
resolve all of the community’s disputes.’ 


Do you agree with Justice McDougall that ADR cannot ever wholly replace the traditional 


court system? Give reasons for your response, including specific examples of the potential 
advantages and disadvantages of dispensing with the judiciary entirely. 


Question 2 — Short Answers (20 marks — 4 marks each) 


(a) | Give three examples of situations in which ratio decidendi on a case does not provide 
binding precedent for similar cases. 


(6) | Whatis a fixture and how does it differ from a chattel? 


(c) | Outline the fundamental differences between criminal proceedings and civil 
proceedings. 


(d) What is draft legislation called before it passes through parliament? What is it called 
after it receives a majority parliamentary vote and comes into legitimate use? 


(e) | Can acorporation be convicted of a crime? Provide evidence for your response from 
case law or legislation. 
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Question 3 — Problem Question (20 marks) 


Deborah, Evelyn, and Fern - staunch feminists and lifelong friends - head out for a night on 
the town in northern NSW to celebrate International Women’s Day 2016 (IWD). In honour of 
the occasion Deborah and Evelyn are decked out in outfits of the official IWD colours: 
purple, green, and white. Fern has broken with tradition and is wearing grey men’s trousers 
and button shirt, overlaid with a white t-shirt from her own designer range. The t-shirt is 
emblazoned with the logo of her fashion design company: a stylised capital-letter ‘F’ in 
sunflower yellow with a spiraled tail, set in a symmetrical grey oval with Victorian frame 
edges. Because she is a professional in the field of design who markets and sells her 
products for profit, Fern has protected her logo with a registered trademark. She has worked 
a ‘TM’ into the base of the oval frame to make sure that people know the logo is 
trademarked. 


The three enjoy a hearty meal at a local restaurant, then head to the IWD night markets to 
view the local wares under starlight. They are standing at the soap stall chatting to the 
vendor when a rowdy group approaches and insults the vendor, saying her soap is non- 
organic and frankly smells of dung. Fern is deeply offended by their actions and tells the 
rudest young man to apologise, but is met instead with a firm punch to the face and a kick to 
the shins. Within moments, Deborah steps forward to defend her friend. She puts the 
puncher into a headlock, while Evelyn calls 000 for an ambulance and tells Fern to remove 
her logo t-shirt to use as a compress for the blood flowing from her nose. 


By the time the ambulance arrives a crowd has gathered. All three women are spattered with 
blood from Fern’s facial injuries, and many photos of them have been shared on social 
media. Fern drops her blood-stained shirt on the ground as she is taken off to the ambulance 
and a crowd-member snatches it up. At the hospital Fern receives emergency medical 
attention followed by surgery for a broken cheekbone and shattered nose. She also receives 
a bill for $2,200.00 for ambulance transport, medication, and surgical fees that are not 
covered under Medicare or private health insurance. Thankfully her shins are only lightly 
bruised and require no medical attention. 


Six weeks later she has almost fully recovered, so Fern meets up with Deborah and Evelyn 
for a spot of shopping at their local mall. At the first shop they enter Fern spots a familiar t- 
shirt: it is plain white and reads ‘FEMINIST: the other F word’, but in place of the letter F is 
her own design company logo, sunflower yellow stylised F in grey oval frame! 


Fern is so angry that she doesn’t notice that the next rack over has a series of black t-shirts 
with photographic prints on them. The photographs are of Deborah and Evelyn, in their 
white, purple, and green outfits, complete with bright red spatters of Fern’s blood. They 
immediately recognise themselves, as their outfits are distinctive with the blood spots on 
them even though their faces are not visible. Deborah asks the salesgirl about their supplier, 
and is told that all t-shirts are designed and printed in a back room by the owner of the store. 


Question 3 continued on page 4 


LSSU450, Trimester 1 2016 


(i) Fern is furious and wants to have the store prosecuted, as they have stolen her 
design. Advise her what action, if any, can be taken against the store or the store’s 
owner. 


(ii) Deborah and Evelyn are also understandably angered, and want to sue the store 
owner over the shirt that features photographs of them. They believe they own the 
copyright in the shirts and therefore should get money from their sales. Advise 
Deborah and Evelyn what action, if any, can be taken regarding the shirts they are 
featured on. 


(iii) | While she had him in the headlock, Deborah obtained the details of the young 
man who threw the connecting punch. She also obtained the details of the soap 
vendor who saw him throw the punch, and some other incidental witnesses from 
the crowd. Advise Fern what action, if any, can be taken against the young man 
for the punch, and what she can hope to achieve in outcome/s. 


(You can presume that the details Deborah gathered were accurate; she obtained 
them in a legally appropriate manner; and all witnesses will give helpful evidence.) 
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